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West's New Mexico Statutes Annotated
Chapter 12. Miscellaneous Public Affairs Matters

Article 8. Administrative Procedures Act (Refs & Annos)

N. M. S. A. 1978, § 12-8-2

§ 12-8-2. Definitions

Currentness

As used in the Administrative Procedures Act:

A. “agency” means any state board, commission, department or officer authorized by law to make rules, conduct adjudicatory
proceedings, make determinations, grant licenses, impose sanctions, grant or withhold relief or perform other actions or duties
delegated by law, and which is specifically placed by law under the Administrative Procedures Act;

B. “adjudicatory proceeding” means a proceeding before an agency, including but not limited to ratemaking and licensing,
in which legal rights, duties or privileges of a party are required by law to be determined by an agency after an opportunity
for a trial-type hearing; but does not include a mere rulemaking proceeding, as provided in Section 3 of the Administrative
Procedures Act. It also includes the formation and issuance of any order, the imposition or withholding of any sanction and the
granting or withholding of any relief, as well as any of the foregoing types of determinations or actions wherein no procedure
or hearing provision has been otherwise provided for or required by law;

C. “license” includes the whole or part of any agency permit, certificate, approval, registration, charter, membership, statutory
exemption or other form of permission required by law;

D. “licensing” includes the agency process respecting the grant, denial, renewal, revocation, suspension, annulment,
withdrawal, amendment, limiting, modifying or conditioning of a license;

E. “party” means each person or agency named or admitted as a party or properly seeking and entitled as of right to be
admitted as a party, whether for general or limited purposes;

F. “person” means any individual, partnership, corporation, association, governmental subdivision or public or private
organization of any character other than an agency;

G. “rule” includes the whole or any part of every regulation, standard, statement or other requirement of general or particular
application adopted by an agency to implement, interpret or prescribe law or policy enforced or administered by an agency, if
the adoption or issuance of such rules is specifically authorized by the law giving the agency jurisdiction over such matters. It
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also includes any statement of procedure or practice requirements specifically authorized by the Administrative Procedures
Act or other law, but it does not include:

(1) advisory rulings issued under Section 9 of the Administrative Procedures Act;

(2) regulations concerning only the internal management or discipline of the adopting agency or any other agency and not
affecting the rights of, or the procedures available to, the public or any person except an agency's members, officers or
employees in their capacity as such member, officer or employee;

(3) regulations concerning only the management, confinement, discipline or release of inmates of state penal, correctional,
public health or mental institutions;

(4) regulations relating to the use of highways or streets when the substance of the regulations is indicated to the public
by means of signs or signals; or

(5) decisions issued or actions taken or denied in adjudicatory proceedings;

H. “rulemaking” means any agency process for the formation, amendment or repeal of a rule;

I. “order” means the whole or any part of the final or interim disposition, whether affirmative, negative, injunctive or
declaratory in form, by an agency in any matter other than rulemaking but including licensing;

J. “sanction” includes the whole or part of any agency:

(1) prohibition, requirement, limitation or other condition affecting the freedom of any person or his property;

(2) withholding of relief;

(3) imposition of any form of penalty;

(4) destruction, taking, seizure or withholding of property;

(5) assessment of damages, reimbursement, restitution, compensation, taxation, costs, charges or fees;

(6) requirement, revocation, amendment, limitation or suspension of a license; or

(7) taking or withholding of other compulsory, restrictive or discretionary action;
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K. “relief” includes the whole or part of any agency:

(1) grant of money, assistance, license, authority, exemption, exception, privilege or remedy;

(2) recognition of any claim, right, interest, immunity, privilege, exemption or exception; or

(3) taking of any other action upon the application or petition of, and beneficial to, any person;

L. “agency proceedings” means any agency process in connection with rulemaking, orders, adjudication, licensing, imposition
or withholding of sanctions or the granting or withholding of relief; and

M. “agency action” includes the whole or part of every agency, rule, order, license, sanction or relief, or the equivalent or
denial thereof, or failure to act.

Credits
L. 1969, Ch. 252, § 2.

Formerly 1953 Comp., § 4-32-2.

NMSA 1978, § 12-8-2, NM ST § 12-8-2
Current through Chapters 3, 9, 25, 41, 67, 81, 82, 85, 88, 97, 121, 122, 133, 134, 139, 166, 171, 180, and 209 of the 2023 First
Regular Session of the 56th Legislature (2023). The First Regular Session convened January 12, 2023 and adjourned March
18, 2023. The General Effective date is June 16, 2023.
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West's New Mexico Statutes Annotated
Chapter 12. Miscellaneous Public Affairs Matters

Article 8. Administrative Procedures Act (Refs & Annos)

N. M. S. A. 1978, § 12-8-10

§ 12-8-10. Adjudicatory proceedings

Currentness

A. In conducting adjudicatory proceedings, agencies shall afford all parties an opportunity for full and fair hearing. Unless
otherwise provided by any law, agencies:

(1) may place on any party the responsibility of requesting a hearing if the agency notifies him in writing of his right to a
hearing and of his responsibility to request the hearing;

(2) may make informal disposition of any adjudicatory proceeding by stipulation, agreed settlement, consent order or default;

(3) may limit the issues to be heard or vary the procedures prescribed by Subsection B if the parties agree to the limitation
or variation;

(4) shall allow any person showing that he will be substantially and specifically affected by the proceeding to intervene as a
party in the whole or any portion of the proceeding, and may allow any other interested person to participate by presentation
of argument orally or in writing, or for any other limited purpose the agency may order; and

(5) shall upon demand by any party require any or all parties, including the agency involved, to advise the names of witnesses
it proposes to call at any adjudicatory hearing, together with the gist of testimony or type of testimony expected to be elicited
from each witness. Any party shall likewise be required upon demand to advise of and produce for examination or copying
any exhibits the party anticipates using. Such demanded information shall be made available at least ten days prior to the
hearing. Other discovery or pre-trial conferences and procedures available in the district courts may also be utilized upon
demand by any party.

B. In adjudicatory proceedings, all parties shall be afforded an opportunity for hearing after reasonable notice. The notice shall
include:

(1) a statement of the time, place and nature of the hearing;

(2) a statement of the legal authority and jurisdiction under which the hearing is to be held;

(3) a short and plain statement of the matters of fact and law asserted so that all have sufficient notice of the issues involved to
afford them reasonable opportunity to prepare. If the issues cannot be fully stated in advance of the hearing, they shall be fully
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stated as soon as practicable. In all cases of delayed statement, or where subsequent amendment of the issues is necessary,
sufficient time shall be allowed after full statement or amendment to afford all parties reasonable opportunity to prepare; and

(4) in instances in which private parties are the moving parties, other parties to the proceedings shall give prompt notice of
issues controverted in fact or law, and in other instances, agencies may by rule require responsive pleadings by the parties.

C. Opportunity shall be afforded all parties to respond and present evidence and argument on all issues involved.

D. The record in adjudicatory proceedings shall include:

(1) all pleadings, motions and intermediate rulings;

(2) evidence received or considered;

(3) a statement of matters officially noticed;

(4) questions and offers of proof, objections and rulings thereon;

(5) proposed findings and conclusions; and

(6) any decision, opinion or report by the agency conducting the hearing.

E. The agency need not arrange to transcribe notes or sound recordings unless requested by a party. The cost of the transcript
to parties shall not exceed the cost provided by law chargeable by official court reporters.

F. Findings of fact shall be based exclusively on the evidence presented and on matters officially noticed.

Credits
L. 1969, Ch. 252, § 10.

Formerly 1953 Comp., § 4-32-10.

NMSA 1978, § 12-8-10, NM ST § 12-8-10
Current through Chapters 3, 9, 25, 41, 67, 81, 82, 85, 88, 97, 121, 122, 133, 134, 139, 166, 171, 180, and 209 of the 2023 First
Regular Session of the 56th Legislature (2023). The First Regular Session convened January 12, 2023 and adjourned March
18, 2023. The General Effective date is June 16, 2023.
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West's New Mexico Statutes Annotated
Chapter 12. Miscellaneous Public Affairs Matters

Article 8. Administrative Procedures Act (Refs & Annos)

N. M. S. A. 1978, § 12-8-11

§ 12-8-11. Procedures; evidence

Currentness

In adjudicatory proceedings:

A. irrelevant, immaterial or unduly repetitious evidence shall be excluded. The rules of evidence as applied in non-jury
civil actions in the district courts shall be followed. When necessary to ascertain facts not reasonably susceptible of proof
under those rules, evidence not admissible thereunder may be admitted, except where precluded by statute, if it is of a type
commonly relied upon by reasonably prudent men in the conduct of their affairs. Agencies shall give effect to the rules
of privilege recognized by law. Objections to evidentiary offers may be made and shall be noted in the record. No greater
exclusionary effect shall be given any rule or privilege than would obtain in an action in the district court. Subject to these
requirements, when a hearing will be expedited and the interests of the parties will not be prejudiced substantially, any part
of the evidence may be received in written form;

B. all evidence, including any records, investigation reports and documents in the possession of the agency, of which it
desires to avail itself as evidence in making a decision, shall be offered and made a part of the record in the proceeding,
and no other factual information or evidence shall be considered, except as provided in Subsections C and D of this section.
Documentary evidence may be received in evidence in the form of copies or excerpts, or by specific citation to page numbers
in published documents;

C. every party may call and examine witnesses, introduce exhibits, cross-examine witnesses who testify and submit rebuttal
evidence;

D. official notice may be taken of all facts of which judicial notice may be taken and of other facts within the specialized
knowledge of the agency, but whenever any officer or agency takes official notice of a fact, the noticed fact and its source
shall be stated at the earliest practicable time, before or during the hearing, but before the final report or decision, and any
party shall, on timely request, be afforded an opportunity to show the contrary;

E. the experience, technical competence and specialized knowledge of the agency and its staff may be utilized in the evaluation
of the evidence;

F. any party may be represented by counsel licensed to practice law in the state or by any other person authorized by law;

G. if a person who has requested a hearing does not appear and no continuance has been granted, the agency may hear the
evidence of witnesses who appear, and the agency may proceed to consider the matter and dispose of it on the basis of the
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evidence before it in the manner required by the Administrative Procedures Act. Where because of accident, sickness or
other good cause, a person fails to request a hearing or fails to appear for a hearing which he has requested, the person may
within a reasonable time apply to the agency to reopen the proceeding, and the agency, upon finding the cause sufficient,
shall immediately fix a time and place for hearing and give the person notice as required by Section 10 of the Administrative
Procedures Act. At the time and place fixed, a hearing shall be held in the same manner as would have been employed if the
person had appeared in response to the original notice of hearing;

H. in fixing the times and places for hearings, due regard shall be given to the convenience of the parties or their
representatives;

I. where relief or procedure is not otherwise provided for, rules of practice and procedure applicable to civil actions in the
district courts may be utilized by the parties at any stage of any proceeding, and if refused by the agency, then upon application
to any district court having jurisdiction of the places of residence of a private party for the entry of an order providing for
such relief or procedure; and

J. prior to each recommended initial or tentative decision, or decision upon agency review at any later stage of any agency
proceeding, the parties shall be afforded a reasonable opportunity to submit, for the consideration of the agency member or
employee participating in the decisions, briefs including:

(1) proposed findings of fact and law, together with supporting reasons therefor including citations to the record and of
law; and

(2) in all cases where recommended initial decisions or tentative decision is subject to further agency review, exceptions
to the decisions or recommended decisions and supporting reasons for such exceptions.

The record shall include all briefs, proposed findings and exceptions and shall show the ruling upon each finding, exception or
conclusion presented. All decisions at any stage of any proceeding become a part of the record and shall include a statement of
findings and conclusions, as well as the reasons or basis therefor, upon all material issues of fact, law or discretion involved,
together with the appropriate rule, order, sanction, relief or the denial thereof.

Credits
L. 1969, Ch. 252, § 11.

Formerly 1953 Comp., § 4-32-11.

NMSA 1978, § 12-8-11, NM ST § 12-8-11
Current through Chapters 3, 9, 25, 41, 67, 81, 82, 85, 88, 97, 121, 122, 133, 134, 139, 166, 171, 180, and 209 of the 2023 First
Regular Session of the 56th Legislature (2023). The First Regular Session convened January 12, 2023 and adjourned March
18, 2023. The General Effective date is June 16, 2023.
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West's New Mexico Statutes Annotated
Chapter 12. Miscellaneous Public Affairs Matters

Article 8. Administrative Procedures Act (Refs & Annos)

N. M. S. A. 1978, § 12-8-12

§ 12-8-12. Decision

Currentness

No agency or member thereof shall:

A. participate in a final decision in an adjudicatory proceeding unless he has heard the evidence or read the record. A final
decision or order in an adjudicatory proceeding shall be in writing or stated in the record. A final or tentative decision shall
include findings of fact and conclusions of law, separately stated. Findings of fact, if set forth in statutory language, shall
be accompanied by a concise and explicit statement of the underlying facts supporting the findings. If, in accordance with
agency rules or practice or as authorized by the Administrative Procedures Act, a party submits proposed findings of fact
and conclusions of law, the agency shall rule upon each proposed finding and conclusion. Parties shall be notified either
personally or by mail of any decision or order. A copy of the decision or order shall be delivered or mailed forthwith to each
party or to his attorney of record; or

B. impose any sanction or substantive rule or order except within jurisdiction delegated to the agency and as authorized by law.

Credits
L. 1969, Ch. 252, § 12.

Formerly 1953 Comp., § 4-32-12.

NMSA 1978, § 12-8-12, NM ST § 12-8-12
Current through Chapters 3, 9, 25, 41, 67, 81, 82, 85, 88, 97, 121, 122, 133, 134, 139, 166, 171, 180, and 209 of the 2023 First
Regular Session of the 56th Legislature (2023). The First Regular Session convened January 12, 2023 and adjourned March
18, 2023. The General Effective date is June 16, 2023.
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West's New Mexico Statutes Annotated
Chapter 12. Miscellaneous Public Affairs Matters

Article 8. Administrative Procedures Act (Refs & Annos)

N. M. S. A. 1978, § 12-8-13

§ 12-8-13. Ex-parte consultations

Currentness

No party or representative of a party or any other person shall communicate off the record about the case with any agency
member who participates in making the decision in any adjudicatory proceeding unless a copy of the communication is sent
to all parties to the proceeding. No agency member or representative of the agency shall communicate off the record about the
adjudicatory proceedings with any party or representative of a party or any other person unless a copy of the communication
is sent to all parties in the proceeding.

Credits
L. 1969, Ch. 252, § 13.

Formerly 1953 Comp., § 4-32-13.

NMSA 1978, § 12-8-13, NM ST § 12-8-13
Current through Chapters 3, 9, 25, 41, 67, 81, 82, 85, 88, 97, 121, 122, 133, 134, 139, 166, 171, 180, and 209 of the 2023 First
Regular Session of the 56th Legislature (2023). The First Regular Session convened January 12, 2023 and adjourned March
18, 2023. The General Effective date is June 16, 2023.
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West's New Mexico Statutes Annotated
Chapter 12. Miscellaneous Public Affairs Matters

Article 8. Administrative Procedures Act (Refs & Annos)

N. M. S. A. 1978, § 12-8-15

§ 12-8-15. Depositions; subpoenas; inspection of agency files; disqualifications

Currentness

A. The agency conducting proceedings under the Administrative Procedures Act may, subject to rules of privilege and
confidentiality recognized by law, require the furnishing of information, the attendance of witnesses and the production of
books, records, papers or other objects necessary and proper for the purposes of the proceeding. The agency, in any proceeding,
or any party to an adjudicatory proceeding before it, may take the depositions of witnesses, including parties, within or without
the state, in the same manner as provided by law for the taking of depositions in civil actions in the district court, and they may
be used in the same manner and to the same extent as permitted in the district court.

B. In furtherance of the powers granted by Subsection A of this section, agencies may issue subpoenas requiring, upon reasonable
notice, the attendance and testimony of witnesses and the production of any evidence, including books, records, correspondence
or documents, relating to any matter in question in the proceeding. Agencies may administer oaths and affirmations, examine
witnesses and receive evidence. The power to issue subpoenas may be exercised by any member of the agency or by any person
or persons designated by the agency for the purpose.

C. The agency may prescribe the form of subpoena, but it shall adhere, insofar as practicable, to the form used in civil actions in
the district court unless another manner is provided by any law. Witnesses summoned shall be paid the same fees for attendance
and travel as in civil actions in the district court unless otherwise provided by any law.

D. Any party to an adjudicatory proceeding is entitled as of right to the issue of subpoenas in the name of the agency conducting
the proceeding. Upon written application to the agency, it shall forthwith issue the subpoenas requested. However issued, the
subpoena shall show upon its face the name and address of the party at whose request the subpoena was issued. Unless otherwise
provided by any law, the agency need not pay fees for attendance and travel to witnesses summoned by a party.

E. Any witness summoned may petition the agency or the district court of the county where he resides or, in the case of a
corporation, the county where it has its principal office, to vacate or modify a subpoena served on the witness. The agency
shall give prompt notice to the party, if any, who requested issuance of the subpoena. After investigation the agency considers
appropriate, it may grant the petition in whole or part upon a finding that the testimony or the evidence whose production is
required does not relate with reasonable directness to any matter in question, or that a subpoena for the attendance of a witness
or the production of evidence is unreasonable or oppressive, or has not been issued a reasonable period in advance of the time
when the evidence is requested or for any other reason that justice requires.

F. In case of disobedience to any subpoena issued and served under this section or to any lawful agency requirement for
information, or for the refusal of any person to testify to any matter regarding which he may be interrogated lawfully in a
proceeding before an agency, the agency may apply to the district court in the county of the person's residence for an order to
compel compliance with the subpoena or the furnishing of information or the giving of testimony. Forthwith, the district court
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shall cite the respondent to appear and shall hear the matter as expeditiously as possible. If the disobedience or refusal is found
to be unlawful, the district court shall enter an order requiring compliance in full or as modified. Disobedience of the court
order shall be punished as contempt of the district court in the same manner and by the same procedure as provided for like
conduct committed in the course of judicial proceedings.

G. Agency files and records, including but not limited to investigation reports, statements, memoranda, correspondence or
other data pertaining to the matter under consideration scheduled for hearing or other agency action, shall be available for
inspection and copying by any party of interest or other person affected by the pending matter, at all reasonable times prior
to, during or after any hearing, proceeding or other proposed agency action. If the agency or any party asserts that any such
information contained in the agency files and records should not be made available for any reason of confidentiality or privilege
recognized by law, the question shall be determined by the district court of the county in which the requesting party resides,
upon application by the party requesting the information and after hearing thereon following reasonable notice to the party
asserting confidentiality or privilege.

H. No officer, employee or agent engaged in the performance of investigative or prosecuting functions for any agency in any
case shall, in that or a factually related case, participate or advise in the decision, recommended decision or agency review
except as a witness or counsel in a public proceeding. Additionally, any hearing examiner, member of a review board or agency
member shall withdraw from any proceedings in which he cannot accord a fair and impartial hearing or consideration. Any
party may request a disqualification of any hearing examiner, member of a review board or agency member on the grounds
of the person's inability to be fair and impartial by filing an affidavit promptly upon the discovery of the alleged grounds for
disqualification, stating with particularity the grounds upon which it is claimed that the person cannot be fair and impartial.
The disqualification shall be mandatory if sufficient factual basis is set forth in the affidavit of disqualification. The agency
shall, by rule, provide for the appointment of a fair and impartial replacement for the person disqualified. If the replacement is
disqualified, or in any case not otherwise provided for, a replacement shall be appointed by a justice of the supreme court.

Credits
L. 1969, Ch. 252, § 15.

Formerly 1953 Comp., § 4-32-15.

NMSA 1978, § 12-8-15, NM ST § 12-8-15
Current through Chapters 3, 9, 25, 41, 67, 81, 82, 85, 88, 97, 121, 122, 133, 134, 139, 166, 171, 180, and 209 of the 2023 First
Regular Session of the 56th Legislature (2023). The First Regular Session convened January 12, 2023 and adjourned March
18, 2023. The General Effective date is June 16, 2023.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's New Mexico Statutes Annotated
Chapter 12. Miscellaneous Public Affairs Matters

Article 8. Administrative Procedures Act (Refs & Annos)

N. M. S. A. 1978, § 12-8-16

§ 12-8-16. Petition for judicial review

Currentness

Any party who has exhausted all administrative remedies available within the agency and who is adversely affected by a final
order or decision in an adjudicatory proceeding may appeal pursuant to the provisions of Section 39-3-1.1 NMSA 1978.

Credits
L. 1969, Ch. 252, § 16; L. 1998, Ch. 55, § 23, eff. Sept. 1, 1998; L. 1999, Ch. 265, § 23, eff. July 1, 1999.

Formerly 1953 Comp., § 4-32-16.

NMSA 1978, § 12-8-16, NM ST § 12-8-16
Current through Chapters 3, 9, 25, 41, 67, 81, 82, 85, 88, 97, 121, 122, 133, 134, 139, 166, 171, 180, and 209 of the 2023 First
Regular Session of the 56th Legislature (2023). The First Regular Session convened January 12, 2023 and adjourned March
18, 2023. The General Effective date is June 16, 2023.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.

https://www.westlaw.com/Browse/Home/StatutesCourtRules/NewMexicoStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/NewMexicoStatutesCourtRules?guid=N05B95600911311DB9BCF9DAC28345A2A&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/NewMexicoStatutesCourtRules?guid=N0AF6BC70911311DB9BCF9DAC28345A2A&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NMSTC12ART8R)&originatingDoc=N0E6D73F091D411DB9BCF9DAC28345A2A&refType=CM&sourceCite=N.+M.+S.+A.+1978%2c+%c2%a7+12-8-16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000036&contextData=(sc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000036&cite=NMSTS39-3-1.1&originatingDoc=N0E6D73F091D411DB9BCF9DAC28345A2A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I5C19FF13D0-59486CAB867-601B8C655B2)&originatingDoc=N0E6D73F091D411DB9BCF9DAC28345A2A&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I99F6F83155-194D398000B-A9FC49B82B3)&originatingDoc=N0E6D73F091D411DB9BCF9DAC28345A2A&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink) 

